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HOUSE BI LL 1866

St ate of WAshi ngt on 590th Legislature 2005 Regul ar Sessi on

By Representatives WIIlians, Buck, Upthegrove, Blake, Eickneyer,
Ni xon and Si npson

Read first tinme 02/08/2005. Referred to Committee on Natural
Resour ces, Ecol ogy & Parks.

AN ACT Relating to providing the departnent of ecology with lien
authority to facilitate the recovery of renedial action costs; anendi ng
RCW 70. 105D. 060; and addi ng a new section to chapter 70.105D RCW

BE | T ENACTED BY THE LEG SLATURE OF THE STATE OF WASHI NGTON:

NEW SECTION. Sec. 1. A new section is added to chapter 70.105D
RCWto read as foll ows:

(1) It is in the public interest for the departnment to recover
remedi al action costs incurred in discharging its responsibility under
this chapter, as these recovered funds can then be applied to the
cl eanup of other facilities. Thus, in addition to other cost-recovery
mechani snms provided under this chapter, this section is intended to
facilitate the recovery of state funds spent on renedial actions by
providing the departnent with lien authority. This wll also prevent
a facility owner or nortgagee from gaining a financial wndfall from
increased land value resulting from departnent-conducted renedial
actions at the expense of the state taxpayers.

(2) If the state of Wshington incurs renedial action costs
relating to a renedial action of real property, and those renedial
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action costs are unrecovered by the state of \Washi ngton, the departnent
may file a lien against that real property.

(a) Liens filed under this section shall have priority in rank over
all other privileges, liens, encunbrances, or other security interests
af fecting the property, whenever incurred, filed, or recorded.

(b) The lien shall not exceed the renedial action costs incurred by
the state.

(c) The departnent shall, when notifying potentially |iable persons
of their potential liability under RCW 70.105D. 040, include a notice
stating that if the departnment incurs renedial action costs relating to
the renedi ation of real property and the costs are not recovered by the
department, the departnment may file a |lien against that real property
under this section.

(3) Before filing a lien under this section, the departnent shal
give the property owner on which the lien is to be filed and nortgagees
and |ienholders of record a notice of its intent to file a lien, as
provided in this subsection (3):

(a) The notice required under this subsection (3) nust be sent by
certified mail or served in the manner for serving civil process to the
property owner and nortgagees of record at the addresses listed in the
recorded docunents. If the property owner is unknown or if a nmailed
notice is returned as undeliverable, the departnent shall provide
notice by posting a legal notice in the newspaper of |argest
circulation in the county the site is |ocated. The notice shall
provi de:

(1) A statement of the purpose of the lien;

(ii1) A brief description of the property to be affected by the
lien;

(ti1) A statenment of the renedial action costs incurred by the
state related to the property affected by the lien;

(tv) A brief statenent of facts show ng probable cause that the
property is the subject of the remedial action costs incurred by the
departnent; and

(v) The tinme period follow ng service or other notice during which
any recipient of the notice whose legal rights may be affected by the
lien may comment on the notice.

(b) Any comments on the notice nust be received by the departnent
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on or before thirty days followi ng service or other provision of the
notice of intent to file alien. The comments should be limted to the
property owner's defense, if any, to liability under RCW 70. 105D. 040.

(c) If no cooments are received by the departnent, the |ien may be
filed on the property inmediately.

(d) If the departnment receives any comments on the lien, the
departnment will determine if the property owner has established a valid
defense to liability under RCW 70.105D. 040. If no valid defense has
been established, the departnment may file the lien. Any further
challenge to the lien may only occur at the tines specified under RCW
70. 105D. 060.

(e) If the departnent has reason to believe that exigent
circunstances require the filing of a lien prior to giving notice under
this subsection (3), or prior to the expiration of the tinme period for
coments, the departnent nmay file the lien imediately. For the
pur poses of this subsection (3), exigent circunstances include, but are
not limted to, an immnent bankruptcy filing by the property owner, or
the immnent transfer or sale of the property subject to lien by the
property owner, or both.

(4) Alien filed under this section is effective when a statenent
of lien is filed with the county auditor in the county where the
property is located. The statenent of lien nust include a description
of the property subject to lien and the anount of the lien.

(5) Unless the departnent determines it is in the public interest
to renove the lien, the lien continues until the liability for the
remedi al action costs have been satisfied through sale of the property
or other neans agreed to by the departnent.

(6)(a) The departnment nay accept a paynent not to exceed the
increase in the fair market value of the real property that is
attributable to a renedi al action conducted by the departnent when the
departnment determines this is in the public interest and one of the
foll ow ng circunstances apply:

(1) The property i s abandoned;

(ii) The current property owner is not |iable under this chapter;
or

(tit) The property is subject to a settlenment wunder RCW
70. 105D. 040(5) .
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(b) The increase in fair market val ue nust be neasured at the tine
of the sale or other disposition of the real property and shall be
determ ned by subtracting the county assessor's value of the property
for the nost recent year prior to renedial action being initiated from
the sale price of the property after renedial action.

(7)(a) This section does not apply to real property used solely for
resi dential purposes and consisting of four residential units or |ess
at the tinme the lien is recorded. This limtation does not apply to
illegal drug manufacturing and storage sites under chapter 64.44 RCW

(b) This section does not apply if the lien is filed after the
departnent obtains a judgnent against the property owner and the |ien
is for the amount of the judgnent.

(c) If the property owner has consented to the departnent filing a
lien on the real property, then only subsection (3)(a)(i) through (iii)
of this section requiring notice to nortgagees and |ienholders of
record apply.

Sec. 2. RCW 70.105D. 060 and 1994 c¢ 257 s 13 are each anmended to
read as foll ows:

The departnent's investigative and renedial decisions under RCW
70. 105D. 030 and 70.105D. 050, its decisions regarding filing a lien
under section 1 of this act, and its decisions regarding |iable persons
under RCW 70. 105D. 020( (8)—and)) _(16), 70.105D.040, and section 1 of
this act shall be reviewabl e exclusively in superior court and only at
the followng tines: (1) In a cost recovery suit under RCW
70.105D. 050(3); (2) in a suit by the departnent to enforce an order or
an agreed order, or seek a civil penalty under this chapter; (3) in a
suit for reinbursenment under RCW 70. 105D. 050(2); (4) in a suit by the
departnent to conpel investigative or renedial action; and (5) in a
citizen's suit under RCW 70.105D. 050(5). The court shall uphold the
departnment's actions unless they were arbitrary and capri ci ous.

~-- END ---
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